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BeforeSTEELE, Chief JusticeBERGER andJACOBS, Justices.
ORDER

This 26" day of July 2011, upon consideration of the brafthe parties and
the record in this case, it appears to the Coatt th

1. John Graleski (“Graleski” or “Claimant”), théaonant-below, appeals
from a Superior Court order affirming the decisiohthe Industrial Accident
Board (“IAB”) awarding him compensation for his Bamjury, but denying him
compensation for his left knee injury. On app&ahleski claims that the IAB and
the Superior Court erroneously concluded that Imeekinjury claim was time-
barred. We find no error and affirm.

2. In 1986, Graleski began working for the empteyelow appellee, ILC

Dover (“ILC"), building blimps. Over the next 22grs, Graleski spent 90 to 95%



of his time there kneeling or crawling on the wéldor as part of his job. During
that period and while working at ILC, Graleski ®ré#d two injuries, one to his left
knee and the other to his back. He filed two s&papetitions with the I1AB, one
for each injury. The IAB consolidated both petigofor purposes of conducting a
hearing and issuing a decisibnOnly the IAB’s decision as to Graleski’s knee
injury claim is before us on this appeal.

3. In 2002 Graleski fell at work and injured hig.hiAlthough he visited
his family doctor, Dr. Lewandowski, for treatmenot the hip, he did not complain
about any knee pain at that time. Not until twargelater, on November 9, 2004,
did Graleski first report to Dr. Lewandowski tha tvas experiencing pain in his
left knee. Dr. Lewandowski had Graleski undergeeaes of diagnostic tests,
including an MRI, a CAT scan, and x-rays. On Deboem15, 2004, Dr.
Lewandowski placed Graleski on work restrictionsid awrote ILC a note
explaining that Graleski could no longer kneel wlat work.

4. Graleski was also referred to Dr. Schwartz, @ekspecialist, for further
diagnosis. On December 22, 2004, Dr. Schwartz @en Graleski and

concluded that his knee pain was related to hikvabrlLC. Dr. Schwartz also

! Graleski's knee injury claim forms the basis fABIPetition No. 1295616, and his back injury
claim forms the basis for IAB Petition No. 131504%he IAB consolidated the two petitions in
the interest of judicial economy, because the ipettinvolved the same parties, insurance
carrier, doctors, and attorneys. Decision on etito Determine Compensation Due and
Petition to Determine Additional Compensation Dueda(May 21, 2009) (hereinaftedlAB
Decisior).



believed that surgery was required. On February2D05, Graleski underwent
arthroscopic knee surgery, and was instructedaagttirn to work until March 14,
2005.

5. On April 4, 2005, Graleski informed his doctdnst he was “feeling
much better,” but by late 2005, his knee pain hairned. In March 2006,
Graleski began treatment with another knee spsti&r. Dushuttle, who ordered
a new MRI. Based on the MRI results, Graleski uweat a second knee
operation on May 10, 2006. As a result of the sdcsurgery, Graleski was out of
work from May 10, 2006 through July 10, 2006. [Dgria post-operation visit,
Graleski reported that he was doing well, with regancomplaints.

6. On December 15, 2006, Graleski petitioned thB f&r compensation
for his knee injury and for an unrelated back ipjur A trial was originally
scheduled for April 16, 2007. On February 8, 200Gth parties stipulated to a
continuance, which the IAB granted on FebruaryZ0)7. The next day, February
22, 2007, Graleski's attorney wrote a letter to hB explaining that the parties’

issues “ha[d] been resolved” and that a hearing m@m$onger necessary. By

2 The record shows that although Graleski's petitiomere stamped as received by the
Department of Labor on December 15, 2006, he hsal falked his petitions to the Department
on either December 6, 2008 or December 8, 20AB. Decisionat 15 & n.11.

3 Counsel's letter stated “[p]lease be advised thatissues set for trial in this case, previously
scheduled for 04/16/2007, have been resolved.sPledke the hearing off the Board’s calendar.”
Id. at 2, n.1.



notice dated March 15, 2007, the IAB advised theigmm that, based on the
February 22nd letter, the rescheduled trial date eeacelled.

7. On December 13, 2007, Graleski sent a lettehdolAB requesting a
new hearing date. Graleski's December 13th |etiduded copies of his original
December 15, 2006 petitions and the 1AB’s Febridry2007 continuance order,
but did not reference his February 22, 2007 lettksising the IAB that the matter
had been resolved. At that point, the Departmémniabor informed Graleski that
he needed to file a new petition in order to prdce€&raleski then re-filed his two
petitions on February 8, 2008.

8. In response, ILC argued to the IAB that Gralsskiebruary 8, 2008
knee injury claim was barred by the two-year sttt limitations under 1®el.
C. § 2361(a), because Graleski first discovered that his kngeyirwas a work-
related injury in December 2004. Moreover, altho@yaleski’s initial 2006 knee
injury petition may have been filed within the twear statutory period, that
petition was deemed to have been withdrawn by Gkase February 22, 2007
letter. Therefore (ILC argued), Graleski’'s Febyu@r 2008 re-filed knee injury

petition was untimely.

41d. at 3, n.2see also idat 19-20.

®19Del. C.§ 2361(a) (setting a two-year statute of limitasip



9. On June 9, 2008, the IAB conducted a hearingdétermine the
compensation due as a result of Graleski’'s kneebaoHtl injuries. As for the knee
injury claim, the IAB found that the two-year stawf limitations began to run on
December 15, 2004, the date that Graleski firsabmecaware of the serious and
compensable nature of that injury based on hisodsctvork restriction ordet.
And, although Graleski’'s initial 2006 knee injurgtgion was timely filed, that
petition was deemed withdrawn by his February Z®)72letter advising the 1AB
that the matter had been ‘“resolved” and that norilgawas necessary.
Nevertheless, the IAB determineslja spontethat the Delaware Savings Stafute
applied, giving Graleski until December 15, 200@ggear from the expiration of
the two-year limitations period) to re-file his knmmjury petition? Even with that
extension, however, Graleski did not re-file hig&nnjury petition until February
8, 2008. Accordingly, the IAB found Graleski’'s n@atition untimely, and denied

him compensation for his knee injury claifh.

®1AB Decisionat 16-17.

"1d. at 20.

8 10Del. C.§ 8118(a).

% |AB Decisionat 19.

191d. at 20. The IAB did, however, award Graleski congagion for his back injury claim. The
statute of limitations on his back injury claim dmbt begin to run until October 11, 2006.

Therefore, Graleski’'s February 8, 2008 re-filing fos back injury claim was still within the
two-year statutory period.



10. Graleski appealed the IAB’s denial of his knegry claim to the
Superior Court! He claimed that the IAB erred in applying the iBgs Statute,
because the one-year extension did not begin touniih the IAB deemed his
original 2006 knee injury petition withdrawn on Feary 22, 2007. Therefore,
Graleski argued, his February 8, 2008 re-filing waly.

11. The Superior Court affirmed the IAB’s deterntioa that Graleski's
knee injury claim was time-barred, but for a diéiler reasor’> The court upheld
the IAB’s determination that the two-year statutdimitations began to run on
December 15, 2004. The court then concluded, however, that the |ARdin
holding that the Savings Statute applied, becalge dtatute had no application
where, as here, a complainant voluntarily withdraws petition* That is,
Graleski’'s February 22, 2007 letter constitutecdbluntary withdrawal of his 2006
knee injury petition. It therefore was not an “@maent” or dismissal for “any
matter of form” that would have triggered the extwrae-year filing period under

the Savings Statutg. Accordingly, the statutory period for Graleski fite his

1 |LC cross-appealed the IAB’s decision to award pensation for Graleski's back injury,
which was affirmed by the Superior Court. ILC Ima$ appealed that ruling to this Court.

12 Graleski v. ILC DoverC.A. No. 09A-06-005, Slip op. at 3 (Del. Supet. Kov. 17, 2010).
®|d. at 13-15.
41d. at 15-16.

151d. at 16-18, 22-23.



knee injury claim expired on December 15, 2006, @rwdleski’'s re-filed knee
injury petition of February 8, 2008 was untimelyraleski appeals from those
rulings.

12. On appeal to this Court, Graleski claims thathbthe IAB and the
Superior Court erred in concluding that his kngarnpetition was time-barred.
Graleski argues that the IAB misapplied the Del@an@avings Statute, 1Del. C.

§ 8118(a), when determining that his claim wasdxhby the statute of limitations,
because his petition did not “abate” under Seddibb8(a) until February 22, 2007.
Therefore, he had until February 22, 2008 to me-his knee injury petition.
Graleski next claims that the Superior Court eiredoncluding that the Savings
Statute was inapplicable, because ILC did not dpfrean that portion of the
IAB’s decision, and therefore, the Savings Statssele was not properly before
the Superior Courf Alternatively, he contends, even if the Super@wurt
correctly considered the Savings Statute, thatt@pplied the statute erroneously.

13. This Court’s review of an IAB decision mirrotisat of the Superior
Court. We examine the record to determine whether IAB’s decision is

supported by substantial evidence and is free ftegal error” Whether a

1% To reiterate, ILC cross-appealed the IAB's decisis to Graleski’s back injury claim, but
took no appeal from the I1AB’s decision as to Gralesknee injury claim.

7Vincent v. Eastern Shore Mkt870 A.2d 160, 163 (Del. 2009).



particular statute is applicable is an issue of fhat we reviende nova?® Absent
an error of law, we review for an abuse of disoret’ Substantial evidence
“equates to such relevant evidence as a reasomabtemight accept as adequate
to support a conclusior” In conducting that form of review, we do not weie
evidence, determine questions of credibility, okenaur own factual findings.

14. The Superior Court properly considered theeissuwhether the IAB’s
sua sponteapplication of the Savings Statute was error. Bpealing the |IAB’s
decision that his knee injury claim was time-bayi@daleski also raised for review
the subsumed issue of whether the IAB correctlyliegpthe Savings Statute.
Graleski’'s argument to the Superior Court was thatlAB correctly found that
the Savings Statute governed, but misapplied tladite in determining the date
from which the extra one-year savings period wdwdde rurf?

15. That argument raises the predicate issue otheh¢he IAB correctly

determined that the Savings Statute applied at@fialeski cannot limit the issue

4.

19 person-Gaines v. Pepco Holdings, |81 A.2d 1159, 1161 (Del. 2009).

201d. (internal quotation marks and citation omitted).

2L1d. (internal quotation marks and citation omitted).

22 For example, Graleski's opening brief read: “§]HAB] was also correct when it held that
Claimant did not withdraw his original petition atitht the ‘savings statute’ applied due to an

administrative error.” But he went on to arguettttee IAB “incorrectly read” the Savings
Statute as to when the extra one-year filing pelpiegian to run.



on appeal tdhow the Savings Statute applies, because dmyovoreview of the
IAB’s legal conclusions logically subsumes thatdicate questiof® It was
therefore appropriate for the Superior Court tostber whether the statute applied
at all, before addressing Graleski’'s claim thatl#B’'s application of that statute
to these facts was errdr. Nor, as the Superior Court noted, was Graleski
prejudiced by the court’s consideration of thatiesdecause both parties had fully
briefed that questiof?.

16. Graleski's arguments before us also placedssua the threshold
applicability of the Savings Statute. In his openbrief, Graleski argues to us that
the IAB erred in determining the date on which 2006 knee injury petition was
“abated.” That argument implicitly assumes thatr¢hwas an “abatement” within
the meaning of the Savings Statute. The SupemmrtGorrectly concluded that

there was no abatement, for which reason the San\8tafute did not apply.

23 Vincent,970 A.2d at 163. (“Where the issue raised on ddpe@ a Board decision involves
exclusively a question of the proper applicationtlod law, our review igle novd’ (internal
guotations marks and citation omitted)). The satendard of review applies before the
Superior Court.Pugh v. Wal-Mart Stores, Inc2007 WL 1518970, at *2 (Del. Super. Ct. May 2,
2007) ("When the issue raised on appeal from thB i&\exclusively a question of the proper
application of the law, review by this Courtde novad’).

24 SeePugh 2007 WL 1518970, at *2.
%> SeeSlip op. at 2, n.1 (noting that Graleski had fulbriefed” the issue and therefore, the

Superior Court was “equipped with the informaticetessary to address the merits of all issues
raised by the parties in this appeal.”).



17. The Superior Court concluded that the IAB hadreeously relied upon
the Savings Statute, for two reasons. First, &t Mo]perat[ed] on the incorrect
assumption that it could waive ILC’s statute ofitations defense”® Second, the
IAB wrongly interpreted the Savings Statute to gpphere “no real prejudice has
been imposed on an opposing party, and where tpesopy party has at least
received timely notice of the petitioner’s inteatitigate.”™ That was an improper
application of the Savings Statute, the SuperiourCbeld, because 1Del. C
§ 8118(a) enumerates only six circumstances tlggielr the extra one-year period,
none of which is implicated hefé. Specifically, the Superior Court found that
Graleski’s 2006 knee injury petition was not “alokiter “otherwise avoided . . .
for any matter of form” within the meaning of Secti8118(a), because that
petition had not been dismissed by reason of anteahflaw, lack of jurisdiction,

or improper venue, as the statute requifedRather, Graleski’s petition had been

61d. at 16.
27 d.
281d. at 17, 23.

291d. at 20-21 (“There is simply no way that the wordsatter of form” or “abatement” in [the
Savings Statute] can be stretched to encompasdlAls] determination that [Graleski]
withdrew his claim.”). Although the IAB did not pkcitly specify in its decision which of the
Six circumstances it was relying upon, the SupeCiourt took the IAB’s use of italics to indicate
that the IAB had focused its attention on the phr#sthe writ is abated, or the action otherwise
avoid or defeated . . . for any matter of fornhd’ at 17.

10



deemed voluntarily withdrawn based on the repredsems in his February 22,
2007 letter?

18. The Superior Court did not err in so concludifighe Savings Statute,
10 Del. C. 8§ 8118(a), creates six exceptions to the appkcatadtute of limitations
in circumstances where a plaintiff has filed a tynéawsuit, but has been
procedurally barred from obtaining a resolutiontbe merits* Relevant here is
the fourth exception, which provides that:

If in any action duly commenced within the time iied therefor in

this chapter . . . if the writ iabated or the action otherwise avoided

or defeated by the death of any party theretéoroany matter of form

... anew action may be commenced, for the samsecof action, at

any time within one year after the abatement oemotletermination of

the original action, or after the reversal of thégment thereir’

19. That exception does not help Graleski, bechise€006 knee injury
petition was not “abated . . . or otherwise avoidedefeated . . . for any matter of
form.” As the United States Court of Appeals foe fThird Circuit has explained,
“abatement” has traditionally encompassed two mlistiegal meanings: “1) at

common law, an abatement was an overthrow of g #su# equivalent of a

dismissal; [and] 2) in equity, an abatement was&arruption or suspension of a

01d. at 23.
31 Reid v. Spazi®70 A.2d 176, 180 (Del. 2009).

3210Del. C.§ 8118(a) (emphasis added).

11



suit, the equivalent of a stay of proceedinis.’Since neither meaning applies
here, the question becomes whether Graleski's 200 injury petition was
dismissed or stayed “for any matter of form,” sa@entitle him to an extra year
to re-file that petition.

20. An action is “avoided or defeated” for a “mat@ form” if it is
dismissed based on procedural technicalifiefyr example, where service of
process on a defendant is found insufficintA voluntary withdrawal of a
complaint, however, does not constitute a dismiesatay based on a matter of
form. Graleski's 2006 knee injury petition was datmissed or stayed based on a
technical flaw or a jurisdictional or venue def&t.Rather, his petition was
removed from the IAB’s calendar at his own requieased upon his representation

that “the issues set for trial in this case . avéhbeen resolved. Please take the

%3 Baer v. Fahnestock & Co565 F.2d 261, 263 (3d. Cir. 1977).

34 See Empire Fin. Servs., Inc. v. Bank of N2@01 WL 755936, at *1 n.3 (Del. Super. Ct. Jan.
12, 2001) (citing cases where Delaware courts lagypdied the savings statutes where the prior
decision was decided upon “procedural technicalifie

% See, e.g., Gaspero v. Dougld981 WL 10228, at *3 (Del. Super. Ct. Nov. 6, 1pgolding
that the Savings Statute applies “where a prioelymaction has been dismissed because of a
failure to perfect service of process within theiqe of limitations.”).

3% SeeSavage v. Hime2010 WL 2006573, at *2 (Del. Super. Ct. May 18, @0{concluding
that the phrase “the action otherwise avoided éeaded . . . for any matter of form” refers to
when a case is dismissed because of a technigalirila complaint or writ, or a jurisdictional
defect);O'Donnell v. Nixon Uniform Serv. In2003 WL 21203291, at *@el. Super. May 20,
2003) (concluding that “avoiding or defeating” an actitor a “matter of form” is “directed
toward instances such as lack of jurisdiction lomdiin the wrong venue.”).

12



hearing off the [IAB’s] calendar’® Graleski’'s use of the word “resolved” here
indicates that the parties had settled their despaihd that no further action was
required® Indeed, the IAB interpreted Graleski’'s Februa 2007 letter “as
notice of resolution of the petitiorf"and informed the parties that the hearing had
been cancelled, as requested.

21. Graleski cannot now argue that his 2006 knaeyirpetition was not
“voluntarily withdrawn,” because his February 22002 letter to the IAB
represented otherwise. Because a voluntary wiadraf a petition based on a
settlement does not constitute an abatement onghafifor any matter of form,”
the Superior Court correctly concluded that theil@gs/Statute did not apply.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court isAFFIRMED.

BY THE COURT:

/sl Jack B. Jacobs
Justice

37|AB Decisionat 2, n.1.

% See, e.g Crescent/Mach | Partners, L.P. v. Dr. Pepper BotflCo. of Tex 962 A.2d 205,
207 (Del. 2008) (noting that the parties “entenmdo ia settlement agreement to ‘fully and finally
resolve’ the action).

39| AB Decisionat 19-20see also idat 3, n.2.

13



